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Introduction
1. Popular v parliamentary sovereignty: devolution as a constitutional
turning point
2. Issues left unsettled in the aftermath of the 2014 independence
referendum
3. The new paradigm induced by Britain’s exit of the EU: a return to a
unitarist unionism
4. Arguing the case for independence after Brexit: the necessity to protect
the devolution settlement
Conclusion

In tro duc tion
In the wake of the ref er en dum on Scot land’s in de pend ence, held on
18 Septem ber 2014, the pro- Union parties - La bour, Con ser vat ives
and Lib eral Demo crats - promptly claimed that the out come of the
ref er en dum had settled once and for all the ques tion of Scot land’s in‐
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de pend ence. There was evid ence to the con trary, how ever, in the
weeks that fol lowed the vote, when the SNP and the Scot tish Green
Party saw an in flux of in de pend ence sup port ers join their ranks, to
such an ex tent that within a couple of weeks of the ref er en dum,
mem ber ship of the two parties had tripled, from around 25,000 and
2,000 re spect ively, to reach 75,000 and 6,000. By the end of the year,
the mem ber ship fig ures un veiled by both parties amoun ted to just
over 93,000 mem bers for the SNP, and 7,800 for the Scot tish Greens. 1

As a mat ter of fact, the com mit ment made in the last days of the
cam paign by David Cameron, Nick Clegg and Ed Miliband, the Brit ish
lead ers of the three parties cam paign ing in the ‘Bet ter To gether’
cam paign, to trans fer ex tens ive new powers to the Scot tish Par lia‐ 
ment in the event of a ‘No’ vote did not - and could not - lead to the
“de cis ive” out come which the one- question ref er en dum was ex pec‐ 
ted to de liver. 2 In the end, the Lib- Con Co ali tion Gov ern ment of
David Cameron ac know ledged that the Scot tish people had not voted
for the status quo (Brit ish Gov ern ment 2015� 5). The Prime Min is ter
him self had con ceded as much in the state ment he made on the ref‐ 
er en dum res ults on the morn ing of 19 Septem ber 2014. De clar ing that
“Scot land voted for a stronger Scot tish Par lia ment backed by the
strength and se cur ity of the United King dom”, David Cameron an‐ 
nounced the setting- up of an in de pend ent com mis sion, to be chaired
by Lord Smith of Kelvin, and whose task was to “take for ward the de‐ 
vol u tion com mit ments” made by the three pro- union parties to the
Scot tish voters dur ing the ref er en dum cam paign. 3

2

The Smith Com mis sion sub mit ted its re port on 27 Novem ber 2014,
and two months later, on 22 Janu ary 2015, the Brit ish Gov ern ment
pub lished a White Paper en titled Scot land in the United King dom: An
en dur ing set tle ment, aimed at present ing plans to im ple ment the de‐ 
vol u tion of new powers to the Scot tish Par lia ment, as re com men ded
by the Smith Com mis sion. The White Paper con tained a com mit ment
to in tro du cing a new Scot land Bill in the fol low ing ses sion of the Brit‐ 
ish Par lia ment, there fore after the gen eral elec tion of May 2015. The
new Con ser vat ive Gov ern ment brought into of fice after the party’s
vic tory in the elec tion, this time with an over all ma jor ity, laid be fore
the House of Com mons, as prom ised in the party mani festo, a Scot‐ 
land Bill, which was en acted in March 2016. The Scot land Act 2016
trans ferred new powers to the Scot tish Par lia ment on is sues such as
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equal op por tun it ies, abor tion law and speed lim its, and also con‐ 
tained pro vi sions for the trans fer of new powers on tax a tion and wel‐ 
fare, though at a later date. 4

Mean while, the gen eral elec tion of 2015 was the first gen eral elec tion
in which the con test in Eng land, Scot land and Wales was won by
three dif fer ent parties, namely re spect ively by the Con ser vat ives, the
SNP and La bour, which, Nic ola Stur geon ar gued, meant that the new
ma jor ity Con ser vat ive Gov ern ment had been given a clear man date
to gov ern only in Eng land, while it had no demo cratic man date in
Scot land. More im port antly still for the fu ture of the UK, the Con ser‐ 
vat ive Party’s vic tory paved the way for the “in- out ref er en dum” on
EU mem ber ship which the party com mit ted it self to or gan ising after
rene go ti at ing the terms of Bri tain’s mem ber ship of the European
Union (Brit ish Con ser vat ive Party 2015� 72). Con sequently, by the time
of the first an niversary of the in de pend ence ref er en dum, and after
the SNP’s land slide vic tory in Scot land in May 2015, 5 the ques tion of
Scot land’s con sti tu tional fu ture in the United King dom took centre
stage again, ahead of the Scot tish Par lia ment elec tion of May 2016.
Thus, while the new Scot land Bill was going through the House of
Com mons, the de mand for more ex tens ive de vol u tion, whether in the
form of “devolution- max” - also known as “fiscal de vol u tion” - or
“independence- lite” gathered mo mentum in the pub lic de bate.

4

The first time the term “devolution- max” ap peared in an of fi cial doc‐ 
u ment was in the Scot tish Gov ern ment’s White Paper on the con sti‐ 
tu tional fu ture of Scot land, Your Scot land, Your Voice, pub lished in
Novem ber 2009. The SNP had then been in of fice in Ed in burgh for
two years, as a minor ity gov ern ment, and its White Paper – the
second on the con sti tu tional fu ture of Scot land – lis ted four op tions
for Scot land’s fu ture, among which was “devolution- max”, presen ted
as the “full de vol u tion of the max imum range of re spons ib il it ies to
Scot land while re main ing in the United King dom” (Scot tish Gov ern‐ 
ment 2009� 16). 6 In re cent years, while no party has en dorsed
“devolution- max” as its fa voured con sti tu tional op tion for Scot land,
the term has been used to des ig nate a third op tion between full in de‐ 
pend ence and the status quo, in which the Scot tish Par lia ment would
have full fiscal powers, with de fence and for eign af fairs re main ing the
prerog at ive of West min ster. 7 The no tion of “independence- lite” also
emerged in the polit ical de bate at the time when the Scot tish Gov‐
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ern ment pub lished its 2009 White Paper on the con sti tu tional fu ture
of Scot land, which stated that in de pend ence “would com plete the re‐ 
spons ib il it ies of the Scot tish Par lia ment and Gov ern ment while al‐ 
low ing ex ist ing struc tures and ser vices to con tinue” (Scot tish Gov‐ 
ern ment 2009� 18). The term con veyed the idea that rather than
mean ing sep ar a tion pure and simple, in de pend ence was aimed at
“up dat ing the re la tion ship between Scot land and Eng land” and “cre‐ 
at ing a new part ner ship of equals – a so cial union to re place the cur‐ 
rent polit ical union”, which would res ult in what was presen ted as a
more ap pro pri ate re la tion ship al low ing Scot land and Eng land to
share the same Queen, the same cur rency and, as mem bers of the
European Union, to con tinue to enjoy the be ne fits of free trade and
ex tens ive co- operation (Scot tish Na tional Party 2010� 17-22, Scot tish
Na tional Party 2011� 28).

The EU ref er en dum of 23 June 2016, in which 62% of the people who
voted in Scot land voted ‘Re main’, put the de mand for a second in de‐ 
pend ence ref er en dum back on the SNP Gov ern ment’s agenda. The
pro spect of Scot land being taken out of the European Union against
her will was in deed one of two de vel op ments which the SNP ex pli‐ 
citly con sidered as jus ti fy ing the right to hold an other ref er en dum on
Scot land’s in de pend ence, as it rep res en ted a “sig ni fic ant and ma ter ial
change in the cir cum stances that pre vailed in 2014” (Scot tish Na tional
Party 2016� 23). 8 Un sur pris ingly there fore, Nic ola Stur geon, in her
state ment on the EU ref er en dum, on 24 June 2016, de clared: “Scot‐ 
land does now face that pro spect - it is a sig ni fic ant and ma ter ial
change in cir cum stances - and it is there fore a state ment of the ob vi‐ 
ous that the op tion of a second ref er en dum must be on the table. And
it is on the table”. 9

6

In every elec tion held since the EU ref er en dum, whether it was an
elec tion to the Brit ish Par lia ment, as in 2017 and 2019, or an elec tion
to the Scot tish Par lia ment, as in 2021, the SNP has con sist ently ar‐ 
gued that the people of Scot land should have the right to choose
their own fu ture and that a vote for the SNP was a vote to give the
party a demo cratic man date to or gan ise a second in de pend ence ref‐ 
er en dum (Scot tish Na tional Party 2017� 29, Scot tish Na tional Party
2019� 10, Scot tish Na tional Party 2021� 11). Re gard less of the pres sure
from within her party, as well as from the wider in de pend ence move‐ 
ment, Nic ola Stur geon has been adam ant, how ever, that the only
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route to a second ref er en dum her Gov ern ment would con sider was
the legal route, which re quires the con sent of the Brit ish Gov ern ment
and Par lia ment. In this re gard, des pite the fact that both the 2016 and
the 2021 Scot tish Par lia ment elec tions de livered a pro- independence
ma jor ity in the Scot tish Par lia ment, the de mands made of fi cially by
the First Min is ter to Theresa May, and then to Boris John son, for a
Sec tion 30 Order al low ing the Scot tish Gov ern ment to or gan ise a
second in de pend ence ref er en dum were re jec ted, both Prime Min is‐ 
ters ar guing that in the con text of the pre par a tion for the UK’s exit of
the EU, the time was not right for a second in de pend ence ref er en‐ 
dum.

This art icle in vest ig ates the chal lenge for the SNP of de liv er ing on its
pledge for a second in de pend ence ref er en dum while act ing within
the Brit ish con sti tu tional frame work. It will first look into the concept
of sov er eignty - par lia ment ary or pop u lar - which has in formed the
con sti tu tional de bate in Scot land for the past 70 years or so. It will
then dis cuss the two is sues which have been cent ral to the re quest
for a Sec tion 30 Order on the part of the Scot tish Gov ern ment,
namely the ques tion of the legal au thor ity to hold a ref er en dum on
Scot land’s in de pend ence and that of Scot land’s right to self- 
determination. It will there after ex am ine how the Brit ish con sti tu‐ 
tional frame work, which has been re defined in unit ary terms by the
Brit ish Gov ern ment in the con text the UK’s exit of the European
Union, has brought back to the fore two ant ag on istic vis ions of the
Brit ish state, as a unit ary or as a union state. Fi nally, it will ex plore
how the unit ar ist uni on ism ad voc ated by the Brit ish Gov ern ment has
added a new di men sion to the case for in de pend ence put for ward by
the SNP, which is that, para dox ic ally, only in de pend ence can pro tect
the Scot tish de vol u tion set tle ment in place since 1999.

8

1. Pop u lar v par lia ment ary sov er ‐
eignty: de vol u tion as a con sti tu ‐
tional turn ing point
The La bour Gov ern ment of Tony Blair in the late 1990s left no doubt
as to the fact that it sub scribed to the Diceyan view of par lia ment ary
sov er eignty as one and in di vis ible char ac ter istic of the vis ion of the
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UK as a unit ary Brit ish state when it stated in its White Paper en titled
Scot land’s Par lia ment un veiled in July 1997 that “the UK Par lia ment is
and will re main sov er eign in all mat ters” and that West min ster would
choose to “ex er cise that sov er eignty by de volving le gis lat ive re spons‐ 
ib il it ies to a Scot tish Par lia ment without in any way di min ish ing its
own powers” (Scot tish Of fice 1997� 12). 10 Yet the de vol u tion frame‐ 
work put in place, while pre serving the sov er eignty of the Brit ish Par‐ 
lia ment, es tab lished new con sti tu tional re la tion ships between the
four com pon ent parts of the United King dom (Bog danor 2009� 111-
112).

The unit ary state paradigm has long been con tested in the case of the
United King dom, es pe cially by Scot tish aca dem ics, who have un der‐ 
lined the fact that the Union between Eng land and Scot land, while it
cre ated a new state, namely the United King dom of Great Bri tain, did
not erad ic ate pre- existing na tions. While James Mitchell has de‐ 
scribed the idea of the sov er eignty of the Brit ish Par lia ment, de rived
from the vis ion of Eng land as the pro to typ ical unit ary polity, as a
‘myth’ (Mitchell 2009� 3-11), Neil Mac Cormick has called Scot land an
“an om aly” in an oth er wise “os tens ibly unit ary state”, as the Union of
1707, be side pre serving the Church of Scot land as Scot land’s es tab‐ 
lished Church, also provided “a spe cial dis pens a tion for Scots laws,
Scots Courts, Scot tish edu ca tion and Scot tish local gov ern ment”
thereby al low ing for “the con tinu ing as ser tion of a sub merged con sti‐ 
tu tional tra di tion of a dis tinct Scot tish stamp” in clud ing “the claim to
a his tor ic ally at tested sov er eignty of the people” (Mac Cormick 1998�
142-143).

10

The Scot tish prin ciple of pop u lar sov er eignty is tra di tion ally said to
find its ex pres sion in the De clar a tion of Ar broath of 1320, in which
the sig nat or ies to the pe ti tion stated that their al le gi ance to the Scot‐ 
tish mon arch was not un con di tional and that a mon arch who ab used
his or her power could be de posed by his or her sub jects dir ectly or
by par lia ment. There is still much de bate today about the his tor ical
au then ti city of this tra di tion of pop u lar sov er eignty, and in deed about
the re la tion ship between crown and par lia ment in Scot land be fore
1707, al though George Buchanan’s con sti tu tional treat ise of 1579 gave
it some the or et ical au then ti city. 11 How ever, two epis odes in Scot‐ 
land’s his tory prior to the Union are often cited as il lus trat ing the ex‐ 
ist ence of the doc trine in Scot tish con sti tu tional law, namely the de‐
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pos ition of Mary Queen of Scots in 1567, and the Scot tish Claim of
Right of 1689, which stated ex pli citly that James II had by his ac tions
for feited the throne of Scot land, and had con sequently been de posed,
while the Eng lish Bill of Rights of the same year de clared that James II
had left the Eng lish throne va cant. Whether these two ex amples can
be con sidered as il lus trat ing a lim it a tion of the mon archy by pop u lar
sov er eignty can be dis puted since the no tion of a ‘the people’ as a
polit ical agent was de veloped by mod ern polit ical the ory, and con‐ 
sequently the term ‘pop u lar sov er eignty’ can hardly apply to pre- 
Union Scot land with the same mean ing it has today.

The ar gu ment of the dis tinct ive ness of Scot land’s con sti tu tional tra‐ 
di tion of pop u lar sov er eignty, com pared to the un lim ited sov er eignty
of Par lia ment, deemed to be em blem atic of Eng land’s con sti tu tional
tra di tion, was given sac rosanct status by Lord Cooper’s ob iter dicta in
the now fam ous case of Mac Cormick v Lord Ad voc ate in 1953 (Bog‐ 
danor 2019� 175, Kidd 2008� 116-118). By the late 1980s, as Scot land had
been gov erned by suc cess ive Con ser vat ive gov ern ments since 1979,
while the first party in Scot land at every gen eral elec tion was the La‐ 
bour Party, it be came the found ing prin ciple of the Scot tish Con sti tu‐ 
tional Con ven tion (SCC), in a Claim of Right ad op ted at its in aug ural
meet ing on 30 March 1989, which read: “We, gathered as the Scot tish
Con sti tu tional Con ven tion, do hereby ac know ledge the sov er eign
right of the Scot tish people to de term ine the form of Gov ern ment
best suited to their needs and do hereby de clare and pledge that in all
our ac tions and de lib er a tions their in terests shall be para mount”
(Scot tish Con sti tu tional Con ven tion 1990� 1). At the time, only two of
the four main parties rep res en ted in Scot land par ti cip ated in the
Con ven tion, namely La bour and the Lib eral Demo crats. The Con ser‐
vat ive Party had re fused to take part in it for ob vi ous reas ons, since it
was op posed to de vol u tion, while the SNP had ini tially joined the
Con ven tion, be fore leav ing it on the ground that the op tion of full in‐ 
de pend ence was ex cluded from the de bates.

12

The SCC pro duced two sets of pro pos als for a Scot tish Par lia ment,
To wards Scot land’s Par lia ment in 1990 and Scot land’s Par lia ment.
Scot land’s Right in 1995, which both en dorsed the prin ciple of pop u lar
sov er eignty as being the corner stone of the demo cratic re newal their
pro pos als were set to bring about. It is worth not ing in this re gard
that in the first blue print for a par lia ment, un veiled on 30 Novem ber
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1990, the SCC ac know ledged that while it fa voured the setting- up of
a Scot tish par lia ment with law- making powers within the United
King dom, the prin ciple of pop u lar sov er eignty at the core of the
Claim of Right en tailed “the right of the people of Scot land to opt for
a wholly in de pend ent state” (Scot tish Con sti tu tional Con ven tion
1990� 7). The second blue print, pub lished five years later, con firmed
the en dorse ment to the Claim of Right as the SCC was presen ted as
being rooted in “the his tor ical and his toric Scot tish con sti tu tional
prin ciple that power is lim ited, should be dis persed, and is de rived
from the people” (Scot tish Con sti tu tional Con ven tion 1995� 10). Un like
the first blue print, how ever, it did not ex pressly re cog nise that on the
basis of the prin ciple of pop u lar sov er eignty, the Scot tish people
could le git im ately choose in de pend ence. Rather, de vol u tion was
presen ted as the “settled will of the Scot tish people” in the words of
the late (Scot tish) leader of the Brit ish La bour Party, John Smith, who
had used the phrase in his speech to the Scot tish La bour Party Con‐ 
fer ence in Dun dee in March 1994, in his as sess ment of the sup port for
de vol u tion among the Scot tish people.

Ad opt ing as the found a tion of its pro pos als for a Scot tish Par lia ment
the idea that de vol u tion was the settled will of the Scot tish people,
was both a trib ute to the former party leader and long stand ing ad‐ 
voc ate of de vol u tion and evid ence of the lead ing role played by John
Smith, and the La bour Party, in the work of the SCC. After his sud den
death in April 1994, the phrase be came em blem atic of the La bour
Party’s com mit ment to de vol u tion for Scot land, and was part of the
leg acy Tony Blair in her ited from his pre de cessor as party leader. It is
there fore no sur prise that the SCC’s pro pos als for a Scot tish Par lia‐ 
ment should have formed the basis of the La bour Gov ern ment’s de‐ 
vol u tion plans for Scot land after La bour’s vic tory at the 1997 gen eral
elec tion, and as Ver non Bog danor ex plains, by fol low ing the pro pos als
of the SCC, the claim that sov er eignty lay with the people of Scot land
was “im pli citly ac cep ted by the Blair Gov ern ment” (Bog danor 2009�
116-117). The fact that ten years after it was ini tially ad op ted by the
SCC, the ‘Claim of Right’ was ce re mo ni ously handed over to the
Presid ing Of ficer of the new Scot tish Par lia ment, ahead of the of fi cial
in aug ur a tion of the Par lia ment on 1 July 1999, can be in ter preted as
con firm ing that the prin ciple of pop u lar sov er eignty was the corner‐ 
stone of the de vol u tion frame work in Scot land.

14
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It is in this sense that de vol u tion has been seen as a con sti tu tional
turn ing point (McHarg 2016 : 108, Bog danor 2009 : 116-117), in that it
has brought about the ne ces sity to re think the Brit ish state as a plur‐ 
in a tional state, and eased the pro cess of ‘de link ing’ sov er eignty from
the state and re de fin ing it as a right to self- determination, as Mi chael
Keat ing demon strates: “…an en tity, whether it be a people or a ter rit‐ 
orial unity, may be sov er eign where it has the rights to de term ine its
own fu ture” (Keat ing 2001� 15). Con sequently, while in the ory there is
a po ten tial con flict between the idea of the sov er eignty of Par lia ment
and the idea of the sov er eignty of the Scot tish people, in prac tice,
how ever, it is ac cep ted that the con sti tu tional status of Scot land and
North ern Ire land “de pends not only upon the de cisions of a sup‐ 
posedly sov er eign Par lia ment at West min ster but also upon the
wishes of their people. The Uni ons with Scot land and North ern Ire‐ 
land rest on the con sent of the people of Scot land and North ern Ire‐ 
land” (Bog danor 2009� 117-118).

15

2. Is sues left un settled in the af ‐
ter math of the 2014 in de pend ‐
ence ref er en dum
The 2014 in de pend ence ref er en dum has been de scribed as ‘an ac ci‐ 
dental ref er en dum’ (Mc Cor kindale 2013, McHarg 2016� 101-102), be‐ 
cause the two de vel op ments which made it hap pen could not have
been an ti cip ated: in deed, not only was the vic tory of the SNP at the
2011 Scot tish Par lia ment elec tion with an over all ma jor ity of seats ex‐ 
cep tional, but it was unanti cip ated, since the ar chi tects of de vol u tion
had opted for an elect oral sys tem which made single- party ma jor ity
gov ern ments vir tu ally im possible. 12 Be sides, it was widely be lieved
that or gan ising a ref er en dum on the con sti tu tional fu ture of Scot land
was not within the remit of the Scot tish Par lia ment, as the Union
between Scot land and Eng land was a mat ter re served to West min ster
under the Scot land Act 1998. The Brit ish Gov ern ment’s de cision to
allow the power to le gis late for a ref er en dum to be trans ferred to the
Scot tish Par lia ment could there fore not have been an ti cip ated either.
As a res ult, two is sues were left un re solved in the af ter math of the
2014 in de pend ence ref er en dum, which were cent ral to the Scot tish
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Gov ern ment’s case for a second in de pend ence ref er en dum: the ques‐ 
tion of who has the legal au thor ity to allow for a ref er en dum on in de‐ 
pend ence, and that of Scot land’s right to self- determination (McHarg
2017, Tier ney 2017).

The ques tion as to whether le gis lat ing for a ref er en dum on Scot land’s
in de pend ence was within the com pet ence of the Scot tish Par lia ment
was put to con sti tu tional law yers in the wake of the 2011 Scot tish
Par lia ment elec tion.

17

David Cameron, then Prime Min is ter, and Mi chael Moore, the Sec ret‐ 
ary of State for Scot land, and a Lib eral Demo crat MP, had im me di‐ 
ately ac know ledged that the Scot tish Gov ern ment had the demo‐ 
cratic le git im acy to de liver on its prom ise to le gis late for a ref er en‐ 
dum on in de pend ence (Mar tin 2021� 6). Yet, in its con sulta tion paper
on Scot land’s con sti tu tional fu ture, pub lished on 10 Janu ary 2012, the
Brit ish Gov ern ment, while con firm ing that it had no in ten tion to put
obstacles in the way of a ref er en dum, also in sisted that the Scot tish
Par lia ment did not have the legal au thor ity to le gis late for an in de‐ 
pend ence ref er en dum, as the con sti tu tion and the Union were mat‐ 
ters re served to West min ster (Brit ish Gov ern ment 2012� 6-7).

18

The Brit ish Gov ern ment was in fact par tic u larly con cerned about the
nature of the ques tion which might be put to the Scot tish people in
the ref er en dum, and the pos sib il ity of a multi- option ref er en dum on
Scot land’s con sti tu tional fu ture rather than a ref er en dum on in de‐ 
pend ence with a single ques tion and a simple choice between ‘Yes’
and ‘No’. Such con cern was based on the two White Pa pers on the
con sti tu tional fu ture of Scot land pub lished by the first SNP gov ern‐ 
ment, in 2007 and 2009, and on the con sulta tion paper on the draft
Ref er en dum Bill pub lished in Feb ru ary 2010. The first White Paper
made it clear that the Scot tish Gov ern ment, while ad voc at ing full in‐ 
de pend ence, en vis aged the pos sib il ity to “design a ref er en dum with
more than one op tion, to give Scot tish elect ors the choice between
in de pend ence, the status quo, and sig ni fic ant ad di tional de vol u tion”
(Scot tish Gov ern ment 2007� 33). 13

19

On the basis of their com mit ment not to stop the Scot tish Par lia ment
from le gis lat ing for a ref er en dum, the Brit ish Gov ern ment en vis aged
two op tions: the first was to give the Scot tish Par lia ment the power
to le gis late for a ref er en dum on Scot tish in de pend ence, while the
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second was to le gis late dir ectly in the Brit ish Par lia ment for a ref er‐ 
en dum on Scot tish in de pend ence. Re gard ing the second op tion, at
the time when the UK Gov ern ment pub lished its con sulta tion paper,
the Scot land Bill in tro duced be fore the House of Com mons by Mi‐ 
chael Moore on 30 Novem ber 2010 had not yet been en acted, but it
had been ad op ted by the House of Com mons, and was due to be ex‐ 
amined in com mit tee in the House of Lords at the end of Janu ary
2012. There fore it was still pos sible, in the ory, for the Bill to be
amended and pro vi sion to be added to give the Scot tish Par lia ment
the power to le gis late for a ref er en dum on in de pend ence; the Brit ish
Gov ern ment, how ever, con sidered that, be cause the Bill had already
gone through all the stages of the par lia ment ary pro cess in the Com‐ 
mons, if that second op tion was the one chosen to en sure that the
ref er en dum on Scot tish in de pend ence was law ful, it would be more
sens ible to in tro duce a new Bill aimed spe cific ally at ad dress ing the
issue of the in de pend ence ref er en dum. In the end, the Brit ish Gov‐ 
ern ment, while leav ing the second op tion open, made it clear that its
pre ferred op tion was for the powers to be trans ferred to the Scot tish
Par lia ment under a Sec tion 30 Order. In deed, while Para graph 1(b) of
Sched ule 5 of the Scot land Act 1998 states that “the Union of the
King doms of Scot land and Eng land” is a mat ter re served to West min‐ 
ster, Sec tion 30 of the Act provides that Sched ule 5, which es tab lishes
the list of mat ters re served to West min ster can be altered by an
Order in Coun cil. A Sec tion 30 Order can there fore be used “to in‐ 
crease or re strict – tem por ar ily or per man ently – the Scot tish Par lia‐ 
ment’s le gis lat ive au thor ity” (Tor rance 2022).

It is worth men tion ing that the Scot tish Gov ern ment had sug ges ted,
in its White Paper of 2007, put ting in place a mech an ism sim ilar to
that provided in the Gov ern ment of Wales Act 2006, which em‐ 
powered the Welsh Ex ec ut ive to hold a ref er en dum on whether the
Welsh As sembly should be gran ted primary le gis lat ive powers (Scot‐ 
tish Gov ern ment 2007� 33-34).

21

In the months lead ing up to the Ed in burgh Agree ment, signed by the
Brit ish Prime Min is ter and the Scot tish First Min is ter on 15 Oc to ber
2012, the Scot tish Gov ern ment ar gued that the Scot tish Par lia ment
had in her ent power to le gis late for a ref er en dum as there was no ex‐ 
pli cit ‘pro hib i tion’ on hold ing a ref er en dum on in de pend ence in the
found ing stat ute of the Scot tish Par lia ment. The de vol u tion set tle ‐
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ment put in place in Scot land was based on the reserved- powers
model, which im plied that un less powers were ex pli citly lis ted as ‘re‐ 
served’ to West min ster in the Scot land Act 1998, they were within the
le gis lat ive com pet ence of the Scot tish Par lia ment. At the same time,
Alex Sal mond’s Gov ern ment ac know ledged that if they were forced to
le gis late for a ref er en dum without a Sec tion 30 Order, the leg al ity of
the le gis la tion would without any doubt be chal lenged in the courts.

In the end, the Brit ish and Scot tish Gov ern ments, after months of
dis cus sions and ne go ti ations, even tu ally came to an agree ment on a
Sec tion 30 Order which trans ferred the power to the Scot tish Par lia‐ 
ment to in tro duce le gis la tion aimed at or gan ising a ref er en dum on
Scot land’s in de pend ence. The Ed in burgh Agree ment fi nally paved the
way for a Sec tion 30 Order, which was laid be fore the Brit ish Par lia‐ 
ment on 22 Oc to ber, and after it was duly ap proved by both Houses
of Par lia ment and by the Scot tish Par lia ment, the Scot land Act 1998
(Modi fic a tion of Sched ule 5) Order 2013 be came law in Feb ru ary 2013,
giv ing legal au thor ity to the Scot tish Gov ern ment and Par lia ment to
le gis late for a ref er en dum on Scot land’s in de pend ence. As a res ult,
the ref er en dum le gis la tion en acted by Ho lyrood was made legal bey‐ 
ond any doubt. How ever, the power to le gis late for a ref er en dum on
in de pend ence was trans ferred to the Scot tish Par lia ment on a tem‐ 
por ary basis, since the Order provided that the ref er en dum must be
held be fore the end of the year 2014. Con sequently, the ques tion of
whether the Scot tish Par lia ment had the legal au thor ity to le gis late
for a ref er en dum on in de pend ence re mained un re solved at the time.

23

After the Brexit vote, the Scot tish First Min is ter of fi cially called on
the Prime Min is ter to grant power to the Scot tish Par lia ment to le gis‐ 
late for a second in de pend ence ref er en dum under a Sec tion 30
Order, on three oc ca sions. Nic ola Stur geon made a formal re quest to
Theresa May on 31 March 2017, and later re newed her de mand to
Theresa May’s suc cessor, Boris John son, on two oc ca sions, the first a
week after the Con ser vat ives’ vic tory in the gen eral elec tion of
Decem ber 2019, and the second on 15 June 2022. On each oc ca sion,
the re quest made in the name of the Scot tish Gov ern ment was dis‐ 
missed by the Prime Min is ter. Even tu ally, on 28 June 2022, Nic ola
Stur geon an nounced, in a state ment to the Scot tish Par lia ment on a
second in de pend ence ref er en dum (https://www.parliament.scot/chamber-an
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, that her Gov ern ment was pub lish ing a draft Scot tish In de pend ence
Ref er en dum Bill, aimed at provid ing for a con sultat ive ref er en dum,
and that, be cause the le gis lat ive com pet ence of the Scot tish Par lia‐ 
ment to pass the Bill in the ab sence of a sec tion 30 order was con‐ 
tested, she had de cided to ask the Lord Ad voc ate to put the ques tion
of the leg al ity of an in de pend ence ref er en dum or gan ized without the
con sent of West min ster to the UK Su preme Court. The Court ruled,
on 23 Novem ber 2022, that le gis lat ing for a ref er en dum on Scot land’s
in de pend ence was bey ond the powers of the Scot tish Par lia ment. It
fol lows from that de cision that if any Scot tish Gov ern ment le gis lated
for a second in de pend ence ref er en dum without hav ing se cured be‐ 
fore hand a sec tion 30 Order, the leg al ity of the le gis la tion would
most likely be im me di ately chal lenged in the courts by the Brit ish
Gov ern ment.

The ques tion as to who has the legal power to au thor ize a second ref‐ 
er en dum on in de pend ence has there fore now been settled. How ever,
the second ques tion, on Scot land’s right to self- determination, still
at tracts di ver gent opin ions. While the po s i tion of the SNP and of the
wider in de pend ence move ment is that the people of Scot land have
the right to de term ine the form of gov ern ment best suited to their
needs, in the ranks of the pro- Union parties the dis course has been
more am bi val ent. Yet, the Claim of Right ad op ted by the Scot tish
Con sti tu tional Con ven tion at its in aug ural meet ing in 1989 was signed
by 58 of the 72 MPs rep res ent ing Scot land in the House of Com mons
at the time, an over whelm ing ma jor ity of whom were La bour MPs.

25

In re cent years, it is the SNP which has con sist ently put the prin ciple
of self- determination as en dorsed in the Claim of Right at the centre
of its case for in de pend ence. Thus, on 26 Janu ary 2012, that is to say
the day after the Scot tish Gov ern ment un veiled its con sulta tion
paper on the in de pend ence ref er en dum (Scot tish Gov ern ment 2012),
the Scot tish Par lia ment ad op ted a mo tion presen ted by Nic ola Stur‐ 
geon, then leader of the SNP in the Scot tish Par lia ment and Deputy
First Min is ter, call ing all parties to com mit them selves to the Scot tish
con sti tu tional prin ciple of pop u lar sov er eignty. 14 Five years later, in
the early stages of the Brexit pro cess, on 28 March 2017, as the
European Union (No ti fic a tion of With drawal) Bill had been en acted at
West min ster, and Art icle 50 of the Lis bon Treaty was set to be
triggered the fol low ing day, the Scot tish Par lia ment ad op ted a mo tion
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on Scot land’s choice in tro duced by Nic ola Stur geon, then First Min is‐ 
ter. 15 Through this mo tion, the Scot tish Par lia ment en dorsed Scot‐ 
land’s right to self- determination and man dated the Scot tish Gov ern‐ 
ment to start dis cus sions with the Brit ish Gov ern ment aimed at se‐ 
cur ing a Sec tion 30 Order to allow for a second ref er en dum on Scot‐ 
tish in de pend ence.

It is worth point ing out that the Smith Com mis sion, which was an all- 
party com mis sion, in clud ing there fore all five of Scot land’s main
polit ical parties, the three pro- Union parties as well as the two pro- 
independence parties, en dorsed the prin ciple of pop u lar sov er eignty
in its re port to the Lib- Con Co ali tion Gov ern ment in Novem ber 2014.
The first re com mend a tion it made was that the con sti tu tional set tle‐ 
ment for the gov ernance of Scot land must re flect “the sov er eign right
of the people of Scot land to de term ine the form of gov ern ment best
suited to their needs” (The Smith Com mis sion 2014� 13). In fact, the
Smith Re port even ac know ledged the right for Scot land to be come
in de pend ent if the people of Scot land so chose (The Smith Com mis‐ 
sion 2014� 12).

27

The Claim of Right for Scot land was also de bated on two oc ca sions in
the House of Com mons, in 2016 and in 2018. The first oc ca sion was a
West min ster Hall de bate, on 6 Septem ber 2016, that is to say a few
months only after the EU ref er en dum. The de bate was ini ti ated by
Patrick Grady, SNP MP for Glas gow North, whose main line of ar gu‐ 
ment was that the Claim of Right was “a concept, in deed a fun da‐ 
mental prin ciple that un der pins the demo cracy and con sti tu tional
frame work of Scot land”. 16 On that oc ca sion, the La bour MP for Ed in‐ 
burgh South, Iain Mur ray, op pos ing the mo tion, re minded the SNP
that they did not par ti cip ate in the Scot tish Con sti tu tional Con ven‐ 
tion, be fore adding that it was the La bour Gov ern ment in 1997 which
had de livered the ref er en dum on de vol u tion, mo bil ised pop u lar sup‐ 
port for its ap proval, “as ser ted the sov er eign right of the Scot tish
people” and de livered on the res ult of the ref er en dum, set ting the
Scot tish Par lia ment in place since 1999. 17 The second oc ca sion was
an Op pos i tion Day De bate on 4 July 2018, shortly after the European
Union (With drawal) Bill was en acted by West min ster. This time the
mo tion, laid be fore the House by the leader of the SNP in the Com‐ 
mons, Ian Black ford, called for MPs to “en dorse the prin ciples of the
Claim of Right for Scot land, agreed by the Scot tish Con sti tu tional
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Con ven tion in 1989, and by the Scot tish Par lia ment in 2012, and
there fore ac know ledge the sov er eign right of the Scot tish people to
de term ine the form of gov ern ment best suited to their needs”. 18

How ever, the ar gu ment of the demo cratic man date put for ward re‐ 
lent lessly by the SNP in gov ern ment has been fall ing on deaf ears in
Lon don, even when the party made it ex pli cit, as in the cam paign for
the 2021 Scot tish Par lia ment elec tion, that a vote for the SNP was “a
vote for Scot land’s right to choose our own fu ture in a new in de‐ 
pend ence ref er en dum” (Scot tish Na tional Party 2021� 6, 10). As a mat‐ 
ter of fact, since 2016, the nar rat ive of Brexit as provid ing the op por‐ 
tun ity for the UK Par lia ment to re cover its full sov er eignty by leav ing
the EU has re vived an old de bate on two dif fer ent con cep tions of the
Brit ish state – unit ary or union state – which were at the centre of
the polit ical de bate on de vol u tion in the late 1980s and early 1990s,
and which the im ple ment a tion of the de vol u tion ar range ments were
deemed to have brought to a close.

29

3. The new paradigm in duced by
Bri tain’s exit of the EU: a re turn
to a unit ar ist uni on ism
It has long been ar gued that, even be fore 1999, the Brit ish state had
never, strictly speak ing, been a unit ary state, in the sense meant by
Stein Rokkan and Derek Urwin, of a state built around a polit ical
centre, with a dom in ant po s i tion eco nom ic ally, and where ad min is‐ 
trat ive stand ard isa tion across the en tire ter rit ory is such that the re‐ 
gions are all treated in the same way, and pre- union in sti tu tions are
all placed dir ectly under the au thor ity of the polit ical centre. With re‐ 
gard to the union between Scot land and Eng land, there has long been
a con sensus of opin ion on the fact that the pre- Union in sti tu tions
pre served in Scot land after 1707, giv ing Scot land a con sid er able de‐ 
gree of autonomy, were evid ence that the Brit ish state bore much re‐ 
semb lance to an other type of state which Rokkan and Urwin called a
‘union’ state, i.e. a state which is the res ult of the union of sev eral na‐ 
tions, by con sent, and in which pre- union rights and in sti tu tional in‐ 
fra struc tures have sur vived and en sure a de gree of autonomy to
some of the ter rit or ies that make up the state (Rokkan, Urwin 1982).
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In this re gard, it is worth men tion ing that the Lib- Con Co ali tion Gov‐ 
ern ment it self, in the first of a series of pa pers aimed at dis cuss ing
the de vol u tion ar range ments in place and the im plic a tions of in de‐ 
pend ence, ahead of the ref er en dum on Scot tish in de pend ence, ex pli‐ 
citly linked the ori gin of de vol u tion to the Acts of Union of 1707
“mark ing the be gin ning of a multi- national state” (Brit ish Gov ern ment
2013� 16).

Such dis tinc tion between unit ary state and union state was cent ral to
the ar gu ments de veloped by the vari ous act ors tak ing part in the de‐ 
bate on de vol u tion in the UK in the 1980s and 1990s. In deed, for those
who con sidered the UK as a unit ary state, re form of the con sti tu‐ 
tional status of Scot land and of Wales within the UK was ne ces sar ily
lim ited in scope, be cause the setting- up of de volved in sti tu tions,
whether it was a par lia ment with law- making powers or an as sembly
with ex ec ut ive powers, was per ceived as a threat to the corner stone
of the Brit ish con sti tu tion, namely the sov er eignty of the West min‐ 
ster Par lia ment. By con trast, people who con ceived of the UK as a
union state, did not see the trans fer of some powers from the centre
to the peri phery as po ten tially threat en ing the found a tions of the
Brit ish state.

31

In fact, the de vol u tion set tle ments put in place in 1999 in three of the
four com pon ent parts of the UK have been seen as con firm a tion of
the fact that the UK was not a unit ary state (Mitchell 2007� 24-47,
Bog danor 2019� 177-178, Paun et al 2019). The mul tina tional nature of
the UK was ex pli citly ac know ledged with the im ple ment a tion of the
La bour Gov ern ment’s de vol u tion plans, as de vol u tion has “con ver ted
the United King dom into a new union of na tions, each with its own
iden tity and in sti tu tions, a mul tina tional state” (Bog danor 2019� 197).
In other words, it is be cause the United King dom was never strictly
speak ing a unit ary state, in the sense meant by Stein Rokkan and
Derek Urwin, that de vol u tion was pos sible (Mitchell 2007� 47).
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The vis ion of the UK as a vol un tary union based on the con sent of its
four ter rit orial parts was re in forced and given formal ex pres sion in
the North ern Ire land Peace Agree ment of 1998 19 - also known as the
Good Fri day or the Bel fast Agree ment - and in the Ed in burgh Agree‐ 
ment of 2012 (Kenny et al 2021). The former en sured that North ern
Ire land would re main part of the UK as long as the people of North ‐
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ern Ire land so wished. 20 Be sides, it also provided that if the people of
the is land of Ire land ex er cised their right to self- determination, it
would be “a bind ing ob lig a tion on both Gov ern ments to in tro duce
and sup port in their re spect ive Par lia ments le gis la tion to give ef fect
to that wish”. Con sequently, Sec tion 1 of the North ern Ire land Act 1998,
which is the found ing stat ute of the de volved in sti tu tional frame work
put in place in North ern Ire land, provides that if a ma jor ity of the
people of North ern Ire land ex press the wish in a poll that North ern
Ire land should cease to be part of the UK and be come part of a united
Ire land, the Brit ish Gov ern ment will le gis late to en force the people’s
de cision. This pro vi sion re cog nises there fore, ex pli citly and leg ally,
that the re la tion ship between North ern Ire land and the rest of the
UK is based on con sent.

The Ed in burgh Agree ment of 2012, mean while, made it ex pli cit that
both the Brit ish and the Scot tish Gov ern ment agreed to re spect the
out come of the ref er en dum on in de pend ence, thereby ac know‐ 
ledging, on the part of the UK Gov ern ment, Scot land’s right to self- 
determination: “Suc cess ive UK gov ern ments have said that, should a
ma jor ity of people in any part of the multi- national UK ex press a
clear de sire to leave it through a fair and demo cratic pro cess, the UK
Gov ern ment would not seek to pre vent that hap pen ing ” (Brit ish Gov‐ 
ern ment 2013� 32) 
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The case of North ern Ire land is par tic u larly rel ev ant to men tion be‐ 
cause the par ti tion of Ire land in 1921 it self was evid ence that mem‐ 
ber ship of the UK was based on the prin ciple of ‘union by con sent’.
The North ern Ire land Act 1998 mean while con firmed that the Brit ish
con sti tu tion al lowed for the right of a ter rit ory which was an in teg ral
part of the UK to a law ful se ces sion.
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By com par ison, Scot land’s right to self- determination has been given
polit ical le git im acy by Con ser vat ive Gov ern ments and Prime Min is‐ 
ters in the past. In 1993, in the Fore word to the White Paper on Scot‐ 
land’s place in the Union un veiled by his Gov ern ment, at a time when
the cam paign for de vol u tion launched in 1979 was gath er ing mo‐ 
mentum, John Major, while prais ing the longev ity of the Union, high‐ 
lighted the im port ance of find ing ways of strength en ing the ties
between the na tions of the United King dom, be cause “no na tion
could be held ir re voc ably in a Union against its will” (Brit ish Gov ern ‐
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ment 1993� 5). The Lib- Con Co ali tion Gov ern ment of David Cameron
went fur ther, by re cog nising in the first paper it pub lished as part of
its con tri bu tion to the in de pend ence de bate: “Should a ma jor ity of
voters in Scot land vote in fa vour of in de pend ence in that ref er en dum,
the UK Gov ern ment would, in the same spirit, move to ini ti ate ne go‐ 
ti ations for Scot land’s de par ture from the UK” (Brit ish Gov ern ment
2013� 32). Yet, no law has re cog nised ex pli citly the right for Scot land
to se cede.

The EU ref er en dum marks a turn ing point in the Brit ish Gov ern‐ 
ment’s dis course on the nature of the United King dom, how ever. The
Con ser vat ive Party mani festo for the gen eral elec tion of 2015 - the
first elec tion after the Scot tish in de pend ence ref er en dum - made a
point of nam ing and cel eb rat ing each of the “great na tions” which to‐ 
gether made up “the greatest union of na tions the world has ever
seen” (Brit ish Con ser vat ive Party 2015� 69). On the issue of de vol u tion,
the mani festo ac know ledged that “it was right to cre ate the Scot tish
Par lia ment and the Welsh As sembly” and con firmed the com mit ment
made in the wake of the Scot tish in de pend ence ref er en dum to
strengthen and ex tend de vol u tion across the United King dom. More
in ter est ingly still, by ac cept ing that there was “no one- size-fits-all
solu tion”, the nar rat ive of the Union pulled away from a unit ary vis ion
of the UK.
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By com par ison, the vis ion of the Union presen ted by the party in the
mani fes tos pub lished for the two gen eral elec tions held after the 2016
EU ref er en dum was more am bi val ent. This is es pe cially true of the
mani festo for the 2017 gen eral elec tion, the first gen eral elec tion held
after the EU ref er en dum. In her Fore word to the party mani festo,
Theresa May cel eb rated the “pre cious union of na tions”, yet not men‐ 
tion ing the na tions in di vidu ally but re fer ring rather to the UK “from
north to south and east to west” (Brit ish Con ser vat ive Party 2017� 5),
there fore in terms of a single ter rit ory. In fact, the second chapter of
the mani festo, ded ic ated to the fu ture of the Union, pro moted Bri tain
as “a great na tion”, present ing a pos it ive nar rat ive of the UK leav ing
the EU and going for ward “as a na tion”, while re fer ring at the same
time to “one na tion made of four” and in sist ing on the party’s “de‐ 
term in a tion to de fend the in teg rity of the UK and to strengthen the
Union, bring ing the peoples of the United King dom to gether” (Brit ish
Con ser vat ive Party 2017� 31). Under Boris John son’s lead er ship, the
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party mani festo for the 2019 gen eral elec tion like wise pledged to
strengthen the “great union between the UK’s four na tions” (Brit ish
Con ser vat ive Party 2019� 5) which, once Brexit was truly de livered,
would be “work ing to gether as one United King dom” (Brit ish Con ser‐ 
vat ive Party 2019� 44).

In the af ter math of the Brexit vote, the nar rat ive of the Union put for‐ 
ward by the Con ser vat ive Prime Min is ters shif ted there fore from the
vis ion of a United King dom em body ing a fam ily of na tions to stress
being laid on the UK as ‘one and united’. Such change in the nar rat ive
of the Union has shown that de vol u tion had not brought to a close
the de bate on two con cep tions of the Brit ish state, as unit ary or
union state, which now seem ir re con cil able. Mi chael Keat ing ar gues
that de vol u tion has been com pat ible with the sov er eignty of the Brit‐ 
ish par lia ment only as long as West min ster ac cep ted self- restraint in
ex er cising its ab so lute sov er eignty. Keat ing ex plains that while from
West min ster the UK was seen as a unit ary nation- state, from the
peri phery it was seen rather as a plur in a tional union con sist ing of
four ter rit or ies each with its own con sti tu tional tra di tions and in sti‐ 
tu tions (Keat ing 2018). In the con text of Bri tain’s mem ber ship of the
European Union, the Union was held to gether by the doc trine and
the prac tice of a uni on ism which was aimed at guar an tee ing eco‐ 
nomic sta bil ity and so cial unity across the whole ter rit ory of the UK,
while re cog nising and ac com mod at ing na tional di versity. Writ ing at a
time when the Brit ish Gov ern ment was still ne go ti at ing the terms of
its Brexit deal, Ver non Bog danor ar gued that the Brexit pro cess was
show ing “that the basic premise of de vol u tion – that the sov er eignty
of Par lia ment could be re con ciled with re cog ni tion of the Scot tish
claim to autonomy – was now in doubt” (Bog danor 2019� 222).
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The Scot tish Gov ern ment has ar gued that Brexit it self provides evid‐ 
ence that the Union is not a part ner ship of equals, since two of the
four ter rit or ies which make up the UK voted to re main in the EU. 21

Its paper ar guing the case for giv ing the people of Scot land the right
to choose their con sti tu tional fu ture, pub lished just a week after the
Con ser vat ive Party’s land slide vic tory in the gen eral elec tion of 12
Decem ber 2019, il lus trates that point. Nic ola Stur geon’s as sess ment
then of what was at stake for Scot land in the com ing years left no
doubt as to the fact that with the pro spect of Scot land being forced
to leave the EU, two ir re con cil able vis ions of the UK had re- emerged:
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“Scot land is not a re gion ques tion ing its place in a lar ger unit ary
state; we are a coun try in a vol un tary union of na tions” (Scot tish Gov‐ 
ern ment 2019� 1).

4. Ar guing the case for in de pend ‐
ence after Brexit: the ne ces sity to
pro tect the de vol u tion set tle ment
The most im port ant con sequence for the Scot tish Gov ern ment of the
Con ser vat ive Party’s land slide vic tory at the gen eral elec tion of 12
Decem ber 2019 was that it made Brexit in ev it able. The main ob ject ive
of Brexit was to re store the full sov er eignty of the UK deemed to have
been un der mined by its mem ber ship of the EU, but under Boris John‐ 
son’s Premi er ship it be came ob vi ous that leav ing the EU provided
also the op por tun ity to take back con trol within the Union. In this re‐ 
gard, the con sti tu tional stand ing of the Sewel Con ven tion has been
de scribed as an other cas u alty of Brexit (McHarg 2022). While the
con ven tion was con sidered from the out set as an im port ant ele ment
in the de vol u tion set tle ment put in place in Scot land and in Wales, it
has in deed been un der mined in two ways in the af ter math of the
Brexit vote, first by a rul ing of the UK Su preme Court which has made
clear that it had no legal weight, and by the fact that it has been set
aside by the Brit ish Par lia ment on a num ber of oc ca sions in the
course of pre par ing the le gis lat ive frame work for the UK after Brexit.
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There was never any doubt that the Sewel con ven tion, being a con‐ 
ven tion, was not leg ally bind ing. Yet, it was thought that it could in
prac tice limit the au thor ity of the Brit ish Par lia ment to le gis late on
mat ters de volved or have an im pact on de volved mat ters without ob‐ 
tain ing first the con sent of the de volved le gis latures. By ac know‐ 
ledging and ac cept ing the Sewel con ven tion, the UK Par lia ment
agreed in a way to re strain it self from ex er cising its ab so lute sov er‐ 
eignty, and thus the con ven tion was seen as pro tect ing the de vol u‐ 
tion set tle ments put in place in Scot land and in Wales (Keat ing 2018).
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The Sewel con ven tion was given stat utory status in the Scot land Act
2016 and the Wales Act 2017. Thus, sec tion 28(8) of the Scot land Act
2016 provides that “the Par lia ment of the United King dom will not

43



The SNP’s conundrum over a second independence referendum: Scotland’s future in Westminster’s
hands

Le texte seul, hors citations, est utilisable sous Licence CC BY 4.0. Les autres éléments (illustrations,
fichiers annexes importés) sont susceptibles d’être soumis à des autorisations d’usage spécifiques.

nor mally le gis late with re gard to de volved mat ters without the con‐ 
sent of the Scot tish Par lia ment”. It was one of the re com mend a tions
made by the Smith Com mis sion, and it was thought that this new
stat utory status would give legal force to the con ven tion. Yet, in its
rul ing of 24 Janu ary 2017 on the ‘Miller 1’ case, the UK Su preme Court
dis missed the ap peal by the Sec ret ary of State for Ex it ing the EU and
ruled that the Brit ish Gov ern ment could not trig ger Art icle 50
without an Act of Par lia ment au thor ising it to do so. 22 On the ques‐ 
tion of whether the de volved le gis latures should also get to vote on
Art icle 50 of the Lis bon Treaty be fore it was triggered, how ever, the
Court un an im ously re jec ted the ap peal from the North ern Ire land As‐ 
sembly, and ruled that the Sewel Con ven tion did “not give rise to a
leg ally en force able ob lig a tion”. Con sequently, the UK Gov ern ment
was under no ob lig a tion to con sult the de volved le gis latures.

The European Union (With drawal) Bill was the first Brexit- related Bill
on which con sent was ini tially with held by both the Scot tish Par lia‐ 
ment and the Welsh As sembly, with the res ult that the Brit ish Gov‐ 
ern ment made some con ces sions, which se cured the con sent of the
Welsh As sembly, though not that of the Scot tish Par lia ment. On 15
May 2018, Mike Rus sell, then Min is ter for UK Ne go ti ations on Scot‐ 
land’s Place in Europe, presen ted a mo tion ask ing Par lia ment to with‐ 
hold its con sent to the European Union (With drawal) Bill. Open ing
the de bate on the Scot tish Gov ern ment’s mo tion, Mi chael Rus sell in‐ 
sisted that the de vol u tion set tle ment had worked ef fect ively over the
first 19 years of its ex ist ence thanks to the mu tual trust between all
the Gov ern ments of the UK, re gard less of which party or parties had
been in of fice in Ed in burgh and Lon don. Yet the ro bust sys tem of
gov ernance put in place by de vol u tion, he ar gued, was jeop ard ised by
the Brit ish Gov ern ment’s Brexit plans: “Today the chal lenge of Brexit
– or rather the chal lenge of the pro posed power grab by the UK Gov‐ 
ern ment under the guise of de liv er ing Brexit – puts our de volved set‐ 
tle ment at risk”. 23 The mo tion was ad op ted by 93 votes to 30, with
Con ser vat ive MSPs vot ing against the mo tion, while La bour, Green
and Liberal- Democrat MSPs united be hind the SNP in re ject ing the
Bill.
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The Brit ish Gov ern ment de cided to pro ceed, how ever, re gard less of
the fact that the Scot tish Par lia ment had with held its con sent a
second time. The European Union (With drawal) Bill was en acted in
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June 2018, which was con sidered by the Scot tish Gov ern ment as
evid ence of West min ster ex er cising its ab so lute sov er eignty, thereby
over turn ing 19 years of con sti tu tional con ven tion and pre ced ent on
which con fid ence and trust between cent ral gov ern ment and the de‐ 
volved in sti tu tions was based. Mean while, the Brit ish Gov ern ment
jus ti fied the de cision to pro ceed with the Bill by the fact that it was
com mit ted to “re spect ing the demo cratic out come” of the 2016 EU
ref er en dum.

With hind sight, the European Union (With drawal) Act 2018 turned out
to be the first in a series of stat utes re lated to de volved mat ters
which were en acted by the Brit ish Par lia ment without the con sent of
the Scot tish Par lia ment. Between the ref er en dum of 2016 and
Septem ber 2022, the Scot tish Par lia ment re fused to give its le gis lat‐ 
ive con sent to no fewer than eight Bills in tro duced by the Brit ish
Gov ern ment at West min ster, among which five were Brexit- related
Bills, 24 while prior to 2016, by com par ison, le gis lat ive con sent had
been denied only once, in 2011, on some pro vi sions of the Wel fare Re‐ 
form Bill. The Brit ish Gov ern ment’s re sponse to the po s i tion of the
de volved le gis latures on these Brexit- related Bills has been that, al‐ 
though it was com mit ted to re spect ing the Sewel con ven tion, ac‐ 
cord ing to which a UK Gov ern ment will not ‘nor mally’ le gis late with
re gard to de volved mat ters without the con sent of the de volved le‐ 
gis latures, in ac cord ance with the Scot land Act 2016, these were not
‘nor mal’ cir cum stances. It is worth un der lin ing the fact that, by con‐ 
trast, in the con text of the Covid pan demic, the UK Gov ern ment did
not set aside or ig nore the Sewel con ven tion, and yet the cir cum‐ 
stances can be deemed to have been equally ‘ab nor mal’ (McEwen
2022).
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The real ity of Brexit has un deni ably ex acer bated ten sions between
West min ster in Lon don and the de volved le gis latures, and led both
the Scot tish and the Welsh Gov ern ments to ac cuse the Brit ish Gov‐ 
ern ment of being set on un der min ing the de vol u tion set tle ments in
place since 1999. While the UK Gov ern ments of Theresa May and
Boris John son had claimed that the res ult of EU powers being re pat‐ 
ri ated to the UK after Brexit would be a ‘power surge’ for all in sti tu‐ 
tions of gov ern ment across the UK, the de volved ad min is tra tions, and
in par tic u lar the Welsh and the Scot tish Gov ern ments, ar gued that
Brexit would res ult rather in a ‘power grab’ by West min ster over the
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de volved in sti tu tions. In this re gard, the United King dom In ternal
Mar ket Act 2020 has been seen as em blem atic of such power grab. In‐ 
deed, of all the Brexit- related laws en acted by the Brit ish Par lia ment,
the UK In ternal Mar ket Act 2020 is the one that has been seen as hav‐
ing the most sig ni fic ant det ri mental ef fect on de vol u tion.

The Brit ish Gov ern ment pub lished a White Paper on the UK In ternal
Mar ket in July 2020. The aim, the Gov ern ment ar gued, was to pro tect
the flow of goods and ser vices across the UK after the end of the
trans ition period (i.e. after 31 Decem ber 2020). In other words, the
Gov ern ment in ten ded to in tro duce le gis la tion which would en able
goods and ser vices to flow freely across Eng land, Scot land, Wales and
North ern Ire land after 1 Janu ary 2021. The Bill was also aimed at giv‐ 
ing UK Min is ters the power to spend money in the de volved ter rit or‐ 
ies on mat ters de volved, such as trans port and edu ca tion.
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The Bill im me di ately came under scath ing at tack from the de volved
ad min is tra tions. In deed, it meant, if en acted, that goods or ser vices
which met the stand ards of one part of the UK could be sold in any
other part of UK, without hav ing to meet the stand ards in those other
parts, even if stand ards there were dif fer ent. In other words, Scot land
would be re quired to ac cept stand ards for goods and ser vices set
else where in the UK, re gard less of whether they met the stand ards
set by the Scot tish Par lia ment. To take one ex ample, if the Scot tish
Par lia ment de cided to pass a law pro hib it ing all single- use plastics,
under the UK In ternal Mar ket Act, this ban would apply only to goods
pro duced in Scot land, and it would not apply to single- use plastics
pro duced else where in the UK or in deed im por ted from over seas into
other parts of the UK where they were not pro hib ited.
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The UK In ternal Mar ket Bill was presen ted be fore the House of Com‐ 
mons on 9 Septem ber 2020. Un sur pris ingly, the Scot tish Par lia ment
re fused to give its con sent to the Brit ish Par lia ment on the Bill as
early as 8 Oc to ber 2020. The Welsh Senedd re fused con sent on 9
Decem ber, while the North ern Ire land As sembly had also re jec ted the
Bill in a mo tion ad op ted on 22 Septem ber. Yet the Brit ish Gov ern ment
de cided to pro ceed with the Bill, which was en acted in Decem ber
2020. Lastly, what fur ther ex acer bated ten sions between Lon don and
the de volved ad min is tra tions was the fact that the UK In ternal Mar ket
Act is known as a ‘pro tec ted en act ment’, which means that the de‐

50



The SNP’s conundrum over a second independence referendum: Scotland’s future in Westminster’s
hands

Le texte seul, hors citations, est utilisable sous Licence CC BY 4.0. Les autres éléments (illustrations,
fichiers annexes importés) sont susceptibles d’être soumis à des autorisations d’usage spécifiques.

volved le gis latures do not have the power to amend or modify the ap‐ 
plic a tion of its pro vi sions. The UK Par lia ment mean while has the
power to amend, set aside or re peal any pro vi sion of the law (Ser‐ 
geant 2021).

Con sequently, there is a sense that, since the Brexit vote, the de vol u‐ 
tion frame work in Scot land has been un der mined by a Brit ish Gov‐ 
ern ment tak ing powers back from the de volved in sti tu tions. This has
added a new di men sion to the SNP’s case for in de pend ence, which is
that, para dox ic ally, only in de pend ence can pro tect the de vol u tion
set tle ment put in place in 1999. In his Fore word to the Scot tish Gov‐ 
ern ment paper on the im plic a tions of the UK In ternal Mar ket Act on
the Scot tish de vol u tion set tle ment, Mi chael Rus sell, Cab inet Sec ret‐ 
ary for Con sti tu tion, Europe and Ex ternal Af fairs in Nic ola Stur geon’s
Gov ern ment from 2020 to 2021, sum mar ised the new ar gu ment in the
case for in de pend ence in the fol low ing terms: “It is im port ant to set
out that the choice we are fa cing is not between in de pend ence and
the pos sib il ity of a beefed up Scot tish Par lia ment or even the status
quo. The choice now, bluntly, is about sav ing the Par lia ment and the
powers that people voted for in 1997” (Scot tish Gov ern ment 2021).
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In what turned out to be her last Con fer ence speech as First Min is ter
and party leader, on 10 Oc to ber 2022, Nic ola Stur geon also ar gued
that only in de pend ence could pro tect the de vol u tion set tle ment put
in place in 1999 from the as saults of a Brit ish Gov ern ment over rid ing
de cisions made by the Scot tish Par lia ment and tak ing back powers
over de volved mat ters:
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In de pend ence is ac tu ally the best way. Right now – and make no
mis take about this – it is an ag gress ive uni on ism that is un der min ing
that part ner ship. West min ster’s denial of Scot tish demo cracy. Full
frontal at tacks on de vol u tion. A basic lack of re spect. If there is ten ‐
sion, that is what is caus ing it. It is Scot tish in de pend ence – a new
part ner ship of the isles – that can renew the whole idea of our na ‐
tions work ing to gether for the com mon good.

Con clu sion
Nic ola Stur geon’s an nounce ment, on 16 March 2023, of her de cision
to step down came as a shock to most people in Scot land, and
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Among the reas ons she gave in her speech for her de cision to resign,
she made no secret of the fact that her judg ment on using the gen eral
elec tion of 2024 as a plebis cite had at trac ted di ver gent opin ions, and
that, by step ping down, she wished to ‘free’ her party to make
whatever choice would be deemed the best to achieve full in de pend‐ 
ence for Scot land.

While the party will now have to agree on a strategy on in de pend‐ 
ence for the years ahead, Nic ola Stur geon’s suc cessor as party leader
and First Min is ter of Scot land, Humza Yousaf, has already made it
clear that his pri or ity will be to en sure that the pro- independence
move ment has won the ar gu ment for in de pend ence with the people
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his first speech as First Min is ter, in sisted that in de pend ence would
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First Min is ter con firmed that greater sup port for in de pend ence
needed to be built ahead of the 2024 gen eral elec tion, and re it er ated
that the only route to in de pend ence was through a “law ful and
demo cratic pro cess”.
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20  The Agree ment en sures that the Brit ish and the Irish Gov ern ments “re‐ 
cog nise the le git im acy of whatever choice is freely ex er cised by a ma jor ity
of the people of North ern Ire land with re gard to its status, whether they
prefer to con tinue to sup port the Union with Great Bri tain or a sov er eign
united Ire land.”

21  At the UK level, 51.9% of the people who voted in the EU ref er en dum
voted for the UK to leave the European Union. How ever, while in Eng land
and Wales the ‘Leave’ side gathered 53.4% and 52.5% of the votes re spect‐ 
ively, in Scot land and in North ern Ire land a ma jor ity of the votes cast were
in fa vour of ‘Re main’, 62% and 55.8% re spect ively.

22  The ap peal was dis missed by a ma jor ity of 8 votes to 3.

23  Mo tion S5M-1223 read as fol lows: “That the Par lia ment notes the le gis‐ 
lat ive con sent memor andums on the European Union (With drawal) Bill
lodged by the Scot tish Gov ern ment on 12 Septem ber 2017 and 26 April 2018,
and the re ports of the Fin ance and Con sti tu tion Com mit tee of 9 Janu ary
and 10 May 2018, and, be cause of clause 15 (formerly 11) and sched ule 3,
which con strain the le gis lat ive and ex ec ut ive com pet ence of the Scot tish
Par lia ment and Scot tish Gov ern ment, does not con sent to the European
Union (With drawal) Bill.”

24  The four Brexit- related Bills were the EU (With drawal) Bill en acted in
2018, as well as the EU (With drawal Agree ment) Bill, the UK In ternal Mar ket
Bill and the EU (Fu ture Re la tion ship) Bill, all passed in 2020, as well as the
Re tained EU Law (Re voc a tion and Re form) Bill en acted in June 2023. The
Scot tish Par lia ment also denied con sent to the Elec tions Bill, the Sub sidy
Con trol Bill and the Pro fes sional Qual i fic a tions Bill, all en acted in 2022.

English
The SNP’s suc cess ive elec tion vic tor ies since the ref er en dum on Scot land’s
in de pend ence, in Septem ber 2014, have con firmed that, con trary to what
the pro- Union parties had ar gued at the time, the ques tion of Scot land’s
con sti tu tional status was not settled there and then. In fact, with the pro‐ 
spect of Scot land being taken out of the EU against her will, in the wake of
the gen eral elec tion of 2015, the de mand for a second ref er en dum on in de‐ 
pend ence gathered mo mentum.
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Since the EU ref er en dum, the SNP has made of every elec tion, whether to
the Scot tish or to the Brit ish Par lia ment, an op por tun ity for the people of
Scot land to give them a man date to argue the case for a second in de pend‐ 
ence ref er en dum. How ever, the ‘double demo cratic ar gu ment’ put for ward
by the Scot tish Gov ern ment has fallen on deaf ears in Lon don: while Nic ola
Stur geon has on many oc ca sions re minded the Brit ish Gov ern ment that the
Scots had not voted for a Con ser vat ive Gov ern ment in any of the three gen‐ 
eral elec tions held since the ref er en dum on in de pend ence, and that, in
2016, they had voted for the UK to re main in the European Union, all four
Con ser vat ive Prime Min is ters in of fice since the Brexit vote have dis missed
calls for dis cus sions on a new Sec tion 30 Order which would allow the
Scot tish Gov ern ment to le gis late for a second in de pend ence ref er en dum.
This art icle in vest ig ates the chal lenge for the SNP of de liv er ing on its pledge
for a second in de pend ence ref er en dum while act ing within the Brit ish con‐ 
sti tu tional frame work. It will first look into the concept of sov er eignty -
par lia ment ary or pop u lar - which has in formed the con sti tu tional de bate in
Scot land for the past 70 years or so. It will then dis cuss the two is sues
which have been cent ral to the Scot tish Gov ern ment’s re quest for a Sec tion
30 Order, namely the ques tion of the legal au thor ity to hold a ref er en dum
on Scot land’s in de pend ence and that of Scot land’s right to self- 
determination. It will there after ex am ine how the Brit ish con sti tu tional
frame work re defined in unit ary terms by the Brit ish Gov ern ment in the
con text the UK’s exit of the European Union has brought back to the fore
two ant ag on istic vis ions of the Brit ish state, as a unit ary or as a union state.
Fi nally, it will ex plore how the unit ar ist uni on ism ad voc ated by the Brit ish
Gov ern ment has added a new di men sion to the case for in de pend ence put
for ward by the SNP, which is that, para dox ic ally, only in de pend ence can
pro tect the Scot tish de vol u tion set tle ment in place since 1999.

Français
Les vic toires suc ces sives du Parti na tio nal écos sais (Scot tish Na tio nal Party)
aux cinq scru tins lé gis la tifs – bri tan niques ou écos sais – qui se sont tenus
de puis le ré fé ren dum sur l’in dé pen dance de l’Écosse sont la preuve que,
contrai re ment à ce que les par tis dé fen seurs de l’Union avaient af fir mé à
l’époque, le ré fé ren dum du mois de sep tembre 2014 n’a pas réglé la ques tion
du sta tut consti tu tion nel de l’Écosse. De fait, au len de main des élec tions lé‐ 
gis la tives bri tan niques de 2015, la pers pec tive que l'Écosse puisse être
contrainte de sor tir de l'Union eu ro péenne contre sa vo lon té, a ac cé lé ré la
de mande d'un se cond ré fé ren dum sur l'in dé pen dance.



The SNP’s conundrum over a second independence referendum: Scotland’s future in Westminster’s
hands

Le texte seul, hors citations, est utilisable sous Licence CC BY 4.0. Les autres éléments (illustrations,
fichiers annexes importés) sont susceptibles d’être soumis à des autorisations d’usage spécifiques.

De puis le ré fé ren dum sur le Brexit, le SNP a fait de chaque élec tion lé gis la‐ 
tive, bri tan nique comme écos saise, l’oc ca sion pour les élec teurs écos sais de
lui don ner man dat pour dé fendre l’idée d’un se cond ré fé ren dum sur l’in dé‐ 
pen dance. Ce pen dant, le double ar gu ment dé mo cra tique mis en avant par le
Gou ver ne ment écos sais n’a pas été en ten du à Londres  : alors que Ni co la
Stur geon a rap pe lé à plu sieurs re prises au Gou ver ne ment bri tan nique que,
d’une part, les élec teurs écos sais n’avaient voté en fa veur d’un gou ver ne‐ 
ment conser va teur à au cune des trois élec tions lé gis la tives bri tan niques or‐ 
ga ni sées de puis le ré fé ren dum de 2014, et que, d’autre part, en 2016 ils
avaient voté pour le main tien du Royaume- Uni dans l’UE, les quatre Pre‐ 
miers mi nistres conser va teurs qui se sont suc cé dé à Londres de puis le vote
sur le Brexit ont tour à tour re je té les de mandes d’ou ver ture de né go cia‐ 
tions de la part de l’exé cu tif écos sais vi sant à ob te nir du Gou ver ne ment puis
du Par le ment bri tan nique l’au to ri sa tion de lé gi fé rer sur l’or ga ni sa tion d’un
se cond ré fé ren dum sur l’in dé pen dance, en vertu de l’Ar ticle 30 du Scot land
Act 1998.
Cet ar ticle a pour ob jec tif de mettre en lu mière le défi que re pré sente pour
le SNP le fait de tenir ses en ga ge ments concer nant la tenue d’un se cond ré‐ 
fé ren dum sur l’in dé pen dance tout en agis sant dans le res pect du cadre
consti tu tion nel bri tan nique. Il in ter ro ge ra tout d’abord le concept de sou ve‐ 
rai ne té – par le men taire ou po pu laire – qui a nour ri le débat sur l’ave nir
consti tu tion nel de l’Écosse au cours des soixante- dix der nières an nées,
avant d’exa mi ner les deux ques tions au centre de la re quête du Gou ver ne‐ 
ment écos sais au près du Gou ver ne ment bri tan nique, à sa voir celle de l’au‐ 
to ri té lé gale s’agis sant de l’or ga ni sa tion d’un ré fé ren dum sur l’in dé pen dance
de l’Écosse, et celle du droit de l’Écosse à l’au to dé ter mi na tion. Il s’at ta che ra
en suite à mon trer com ment le cadre consti tu tion nel bri tan nique re dé fi ni
par le Gou ver ne ment bri tan nique dans le contexte de la sor tie du Royaume- 
Uni de l’UE, avec pour ob jec tif de ré af fir mer l’unité po li tique et ter ri to riale
de l’État bri tan nique, a remis au pre mier plan du débat pu blic deux vi sions
an ta go nistes du Royaume- Uni, État uni taire ou État d’union. Enfin, il s’in té‐ 
res se ra au fait que l’unio nisme uni taire prôné par le Gou ver ne ment bri tan‐ 
nique a ajou té une nou velle di men sion aux ar gu ments en fa veur de l’in dé‐ 
pen dance avan cés par le SNP, à sa voir que, de façon pa ra doxale, seule l’in‐ 
dé pen dance peut pro té ger le cadre ins ti tu tion nel mis en place par le Gou‐ 
ver ne ment tra vailliste en 1999.
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